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JOINT APPENDIX 
IN THE MUNICIPAL COURT FOR THE DISTRICT OF COLUMBIA 


CRIMINAL DIVISION 


[ Filed March 4, 1958] 4-11-58 


COMPLAINT G. J. 312-58 
Affidavit No. 293427 


WHEREAS Jack B. Bell hath upon oath before me, Paul Mothers- 
head, a Deputy Clerk of The Municipal Court for the District of Columbia, 
made complaint and declared that on the 1st day of March, A.D., 1958, 
at the District aforesaid, one Edward G. Robinson did then and there un- 
lawfully by force and violence, by stealthy seizure and snatching steal, 
and take carry away from the person and immediate actual possession 
of Jack B. Bell | 

mone-” of the value of twenty & 00/ 100 dollars 

one wrist watch of the value of ten & 00/100 : dollars 

* * * of the value of * 7 * dollars 
all lawful money of the United States, of goods and chattels of Jack B. Bell. 


(Space) 
against the form of the statute in such case made and provided, and 
against the peace and government of the United States of America. 

WITNESS, The Honorable LEONARD P. WALSH, Chief Judge of 
the Municipal Court for the District of Columbia, and the seal of said 
Court this 3rd day of March, A.D. 1958. : 


WALTER F. BRAMHALL 
Clerk, The Municipal Court, D.C. 


By /s/ Paul Mothershead 
Deputy Clerk 





2 
G. J. 312-58 March 3, 1958 
No. U.S. 1348-'58 Hearing held ae SS 
UNITED STATES Held to await the action of the Grand 
vs. Jury Committed to Jail in default of 
Edward G. Robinson recognizance in the sum of $10, 000, 
to appear in the United States District 
COMPLAINT - Court for the District of Columbia. 


Robbery (Initialed) 
Cepi. 
Ct. Apt. Marshal 


WITNESSES 
Jack B. Bell 
326 17th St., N. W. 
Garrett T. Kerwin #106 


[ Filed in Open Court April 28, 1958] 
INDICTMENT 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 


Grand Jury Impanelled February 27, 1958, Sworn in on March 4, 1958. 


The United States District Court Criminal No. 411-'58 
Vs Grand Jury No. 312-58 
Edward G. Robinson Robbery (22 D.C.C. 2901) 


The Grand Jury charges: 

On or about March 1, 1958, within the District of Columbia, 
Edward G. Robinson, by force and violence and against resistance and 
by sudden and stealthy seizure and snatching and by putting in fear, stole 
and took from the person and from the immediate actual possession of 
Jack B. Bell, property of Jack B. Bell, of the value of about $31.00, 





3 | 
consisting of the following: one wallet of the value of $1.00, one wrist- 
watch of the value of $10.00 and $20.00 in money. 
SECOND COUNT: ; 

On or about March 1, 1958, within the District of Columbia, 
Edward G. Robinson, by force and violence and against resistance and 
by sudden and stealthy seizure and snatching and by putting in fear, stole 
and took from the person and from the immediate actual possession of 
William Donch, property of William Donch, of the value of about $57.00, 
consisting of the following: one wallet of the value of $2.00, one can of 
coffee of the value of $1.00, one pair of eyeglasses of the value of $15.00 
and $39.00 in money. 

/s/ Oliver Gasch | 


Attorney of the United States in and 
for the District of Columbia 


A TRUE BILL: 


(signed) 
Foreman. 





[ Filed May 2, 1958] 
PLEA OF DEFENDANT | 
On this 2nd day of May, 1958, the defendant Edward G. Robinson, 
appearing in proper person and by his attorney David G. Bress, Esquire, 
being arraigned in open Court upon the indictment, the substance of the 
charge being stated to him, pleads not guilty thereto. | 
The defendant is given 2 weeks to file motions. | 
The defendant is remanded to the District of Columbia Jail. 
By direction of : 


BURNITA SHELTON MATTHEWS 
Presiding Judge | 
Criminal Court # THREE 


* * * * * * 


| 
| 
| 





4 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Washington, D. C. 
Monday, June 23, 1958. 


The above-entitled matter came on for trial before THE HONORABLE 


EDWARD A. TAMM, Judge, United States District Court for the District 
of Columbia, at 3:05 p.m. 
* * * *K 
JACK B. BELL 
called as a witness by counsel for the Government and, after having been 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. TITUS: 

x * * * 

Q. Andon the date of March 1, 1958, around 10:15 p.m. where 
were you at that time? A. Well, I was leaving the Columbia Bowling 
Alleys over on 14th Street just about the time 10:15 rolled along. Iwas 
going home at that time. I left that vicinity, and I was going home along 
Park Road. 

Q. What number Park Road? A. In the 1500 block. 

Q. Is that in Northwest Washington? A. That is right; that is 
Northwest. 

Q. What, if anything, happened in the 1500 block of Park Road, Mr. 
Bell? A. Well, I was walking along the street and on the sidewalk; I 
was on the way home and I was minding my own business and not bothering 
anyone when out of the clear blue sky I was jumped from behind by 

(indicating) and also there was another also involved. And then I 
was rather beginning to be hammered around the head and -- 

Q. Mayl interrupt you fora moment? A. Yes, sir. 

Q@. You were walking along the 1500 block of Park Road. You say 
you were jumped from behind? A. That is right. 

ys oe * * 

Q. You said you were jumped from behind. A. Yes, sir. 


@. What did you do when you were jumped from behind and will you 
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describe how you were jumped from behind? A. Yes, Sir. Well, this 
fellow here (indicating) and another one, they -- all of a sudden I just felt 
an arm around my chest, around my throat. I looked behind and I had 
just an idea what was up. : 
Q. And when you looked around, who was the one who had his arm 
around your chest or throat? A. This fellow here (indicating). 
Q. Will you get from where you are and show us. Put your hand 
on the right shoulder of the person who had his arm around your 
chest. ! 
(The witness stepped over to the defendant.) 
THE WITNESS: It was actually around like that (demonstrating) ; 
BY MR. TITUS: ! 


Q. Will you put your hand on the right shoulder of the person doing 
| 
| 


that? (The witness complied.) 

MR. TITUS: Your Honor, may the record show he has put his hand 
on the right shoulder of the defendant? ! 

THE COURT: The record will so indicate. 

BY MR, TITUS: ! 

Q. Now, Mr. Bell, after the hand was around your throat or the 
chest as you have described, what next happened to you? A. Well, I 
twisted loose so I could get a clear identification and everything, and just 
about that time when I got myself clear so I could see him, there was 
another one that happened along. Where he came from, I don't know; I 
gather it was from a high shrub that runs parallel with this sidewalk up 
there. | 

Q. What happened then? A. At that time I was getting pretty 
well, rather beaten up. | 

Q. How were you beaten up? A. Well, it was by a flashlight they 
had. It was a flashlight and it had a little -- | 


* * * | * 


Q. After you were being beaten by this flashlight -- incidentally, 
what part of the body was being hit? A. The head, up here (indicating) 


-- there was quite a heavy gash up there -- all over the head. All my 
| 
| 
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facial bones were pretty well black and blue all over, from here on up 
10 (indicating). Also, I got a kick in the ribs. 
| Now, I don't know which it was did that but -- 
Q. You don't know which one kicked you? A. No. 
Q. Tell us what happened after this beating, which you described, 
took place. A. Allright, sir. Then before I left the sidewalk -- I 


just walked up and it was right there adjoining the church, there was a 


a 


a 


nee ie Me, Sita, diana es eer 


little pair of door steps about 12 or 15 steps that leads down to the base- 
ment, not inside the church, but on the exterior. As a result I was 
down there behind a big heavy wall. 

Q. What happened there? A. I took a beating and I was hollering 
and everything. 

Q. Do you know, sir, how you got down there from the street? 
A. It happened so quickly. I just imagine I was just dragged. 

Q. What happened after you got down by the steps of the church? 
What happened down there? A. Down there I took a few more cracks 
and I suppose a few more licks, but anyway I had a beating and there 


wasn't anything I could do but just throw up an arm so as to protect 


various parts, eyes or teeth. I was taking a beating, that is, justa 


continuous beating right on. 

Q. Did you have any personal property in your clothing at that 
time? A. Yes, sir. I had a wallet and it contained personal papers 
and it was even $20.00 in money, not a $20.00 bill but it was in units, 
and I had some pocket change and a wrist watch also. 

Q. Where was the wrist watch? A. It was on my arm (indicat- 
ing). 

Q. On your leftarm? A. That is right. 

Q. Did you have those items, the wallet with money and the wrist 
watch when the men left? A, Will you repeat that? 

Q. What happened to the wrist watch and wallet? A. Allofa 
sudden I looked around. I felt for it; it was gone. I reached back there 
to my left-hand pocket and the wallet was gone so I gathered -- 

Q. No, I don't want what you gathered. When was it you reached 
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back for the wallet and wrist watch? A. While the beating was going 
On at the point I was down in the church basement. i 
Q. Were you being held down? A, Yes, sir, by one. 
| Q. Do you know who was holding you down? A. Which one, I 
12 don't know, but I would rather say it was him. : 
THE COURT: No. 
MR, TITUS: Iam sorry, your Honor. 
BY MR. TITUS: ! 
Q. In what manner were you being held down, Mr. Bell? 
A. Well, the best I recall it was one of them that was trying a little 





choking also, and over this here (indicating). And by that time, I was 
in the church basement. A little bit of blood had begun to stream down 
over that eye, which is really my best eye, and for just a few minutes 

I couldn't see too much. At the time I was in the church basement just 
feeling -- I could feel it what felt like a knee in the middle of my 
stomach and the other knee was up on the chest. I told them to stop if 
it was money they were after. : 

Q. Were you prone onthe ground? A. Yes, i on the 
concrete, that is. : 

Q. At what point in these proceedings did you see Edward G. 
Robinson? A. That was the time I was first attacked. I just twisted 
around quick and I got a clear shot view of him, that is, a good view. 

Q. Was that on the street? A. That was on the street; yes, 
sir, on the sidewalk. | 

1 43 Q. What happened right after that, Mr. Bell? A. Well, at that 
time something told me - | 

Q. Mr. Bell, I don't want to go into what you thought. What 
happened next? A. WhatI did was I kept hollering. | Then I just lay 
quiet for a moment just hoping they would go away. | 

Q. Did there come a time they went away? A. They didn't 
exactly leave at that instant, just about two minutes -- two or three 
minutes, one left and the other, I couldn't identify which, but, the other 
One -- one left first and then one said if I told anyone ef I can't say this in 


his direct words -- what would happen. 
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Q. Do you know which one said that to you? A. I would rather 


_give that answer no. 
MR. SHINBERG: I object, he prefaced his answer. 
THE COURT: I think the question is, did he know which one spoke? 
BY Mr. TITUS: 

Q. Do you know which one of the two men said this that you were 
going to relate? A. Robinson. 

Q. What did he say? A. It was something like this, but -- he 
said if I told anyone, well, I would get something worse or get rather 
beaten up worse, and then after that I just lay quiet and was dazed and 

then he went up the steps after he issued the statement. After I 
got up there, well, the police officers were up there then. 

Q. When vou Saw the police officers, did you see the defendant 
Robinson then? A. Yes. 

Q. Where was he? A. He was standing on the church lawn. 

Q. Were the police with him at that time? A. That is right. 

Q. What did youdo? A. I went to the police and told him what 
had happened and then he asked me was this fellow one of them. I said, 
“Let me regain my senses for'a little while, " because I was rather 
dizzy; I rather tried to recover myself for a little bit -- so that was him. 

Q. Did you identify him there? A. I identified him there. 

Q. You spoke of a flashlight that you said was being used; is that 
right? A. That is right. 

Q. Can you describe what type of flashlight it looked like to you? 
A. It looked like a Whitehall. It was made with a point on the end that 
turned. It is almost straight on the length and -- (gesticulating) -- it 

was a 90 degree angle. It looked like a hammer. 

Q. What color was it? A. Redon the end that went down. 

@. What color was the rest of it? A. The rest of it was gray, 
rather heavy glass, rather. 

MR. TITUS: Your Honor, I would like this flashlight to be marked 
as Government's Exhibit 1 for identification. 


(Flashlight marked Government's Ex- 
hibit No. 1, for identification. ) 





BY MR. TITUS: 


Q. Mr. Bell, I want you to carefully look this over and tell us 
whether or not it resembles the flashlight you described which you were 
beaten with. A. Yes, sir, this red and I said it was -- to begin with -- 
it was about a 90 degree angle, which isn't about that. | 

Q. Does that look to be the flashlight to you? A. I saw the 3-A, 
I saw the writing but I couldn't identify it; I did see the circle that has 
the writing in it. 

Q. Does that look like the flashlight that you were beaten with ? 

A. (Affirmative nod. ) : 

Q. You have to say it for the reporter. A. Yes, ma'am. 

* * * ok | * 
CROSS EXAMINATION 

BY MR. SHINBERG: | 

* *x *x * | * 

Q. You Say this block you were in as you turned the corner was 
well-lighted; is that right? A. It was well lighted. It was heavily 
traveled. I thought I was very safe. I walked along this street it must 
have been ten thousand times before. : 

aK * * oe | *K 


Washington, D. C., June 24, 1958, 
11:35 a.m. 


* * * * 


JACK B. BELL RESUMED THE WITNESS STAND. 
CROSS-EXAMINATION BY MR. SHINBERG: | 


* * * * i x 


Q. And were you still lying down in this place when the police 
officers came? A. No, sir. | 


Q. Did you get up? A. I got up just about a minute after he left, 
and walked up the steps. | 


Q. And then, when you got up to the top of the steps, did you see 
the man, the Same man -- A. Yes, sir. 


Q. Where was he? A. The police officers had nim then. 
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Q. How many police officers? A. Two. 

Q. Were they holding him? A. Not with their arms, but they 
had him retained. 

Q. Were they talking to him -- could you see whether they were 
talking to him or not? A. Yes, Sir. 

Q. They were? A. Yes, Sir. 

Q. How far away from the top of the steps that you came from 
was this man when he was talking to the police officers when you first 
saw him after coming ovt? A. Anywhere from fifteen to twenty feet. 

Q. Was he on the same side of the street where the steps were? 
A. Yes, sir. 

Q. That was on the south side? A. Yes, sir; south side of Park 
Road, that is. 

Q. Were any other people walking up and down when you came up 


the steps? A. At that time others were milling up around. 


Q. Milling up there where the policemen were, is that right? 
A. That's right. 


Q. What did you Say at the time to the police officers, if anything, 
the first thing you could think of? A. I had told them what happened, 
gave a brief description of what happened from the beginning to the end; 
that is, to the end, what I mean, is the time I contacted the police 
officers, and one asked me was he one of the men. I said, "Sir, I had 
rather try to recover myself for just about half a minute."" And so he 
answered the description, that is the time when I first got a good vision 
from the time the blows were first struck, and he did, as I said, 
| answer the description of the view and the description which corresponded 
at the time I was actually struck. 

Q. Now, when was the first time after the assailant had left you 
| lying on the concrete in a dazed condition, when was the first time after 
that that you reached the conclusion that this man who sits here is one 
| of the men who attacked you? When did you decide that the defendant, 


-in your own mine, for the first time? A. At the time I decided -- I 





if 


o7 


38 


09 


60 


62 
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hope I have the analysis of your question clear -- but at that time when 

I first made up my mind very positively that he was the man, 
actually was the time when I first got the first good view of him when I 
wrestled myself free from him, up and behind the blow, actually view- 
ing and then also I verified the fact also before the police officers after 
I left the basement by myself and walked up the steps and back out on 
the street. | 

* * * * + 

Q. Yes; but you weren't positive at that time that he was, isn't 
that right? A. At that time I didn't say yes or not; I was dizzy, and 
I wanted to recover myself and make sure. : 

Q. Anyway, I want you to answer -- and this is important -- how 
long after that particular moment you just told us about was it that you 
beca ne positive that this man was one of the men? A. A minute. 

Q. A minute later. And based on what, now, did you arrive at 

that conclusion? A. That was based on the fact that I just used -- 


just the way he looked in the face and also the structure of his face. 





* * x x i o* 

Q. Did you see the flashlight that night when the police officers 
were talking and you say this man was on the a A. Atone 
point, yes, sir; I saw it. : 

Q. At what point? A. At the point after the peitiee officers had 
him detained, and they presented the flashlight to me and asked me was 
this the one or like it. | 





Q. Did you tell the police officers before they told you that that 
you had been beaten by the flashlight? A. Yes, sir. 2 

Q. You are sure about that, is that correct? “ Well, will you 
ask this over again now? | 

Q. Did you tell the police officers before they showed you the 
flashlight that you had been beaten with a flashlight? A. Yes, sir. 

Q. Youare sure? A. That's right. You -- | 


* * * * (Ok 





Q. When was the last time you saw this flashlight before yester- 


65 | 


66 


67 


12 
day? A. The last time I saw the flashlight was when the police officers 


had him detained out there by the church. 
Q. Did you ever have an occasion to be brought to any other place 


where police officers either talked to you or showed you this flashlight ? 
A. Atthat time, no sir; I didn't have the occasion to look at it then. 


* * * * * 


REDIRECT EXAMINATION 
BY MR. TITUS: 


* * x * * 


Q. Just about an hour. Do you recall where the defendant was, 


-or did you see the defendant when at the hospital? A. Well, the defen- 


dant went down there with me and the police officers. 
Q. To the hospital? A. That's right, sir. 
Q. How did you get down to the hospital? A. Police officers' 
cruiser. 
Q. Inacruiser? A. That's right. 
ak oe x*x * ae 
Q. Do you remember whether you saw the flashlight on the street, 


or was it down at the hospital, do you recall? A. It was, asI recall, it 


was both. I remember seeing it at the hospital also. 


Q. You saw it at the hospital? A. Yes, sir. 
Q. And you are a hundred per cent positive that you saw it before 


you got to the hospital? A. I won't say one hundred per cent positive, 


no, sir. 


Q. All right. You recall seeing it at the hospital. Are you one 
hundred per cent positive of that? A. Yes, sir. 

Q. Was it shown to you at the hospital by the police officers ? 
A. Pardon? 

Q. Was it shown to you by the police officers at the hospital ? 


A. Yes, sir. 
* * * x * 


REC ROSS-EXAMINATION BY MR. SHINBERG: 
Q. When you Saw the flashlight at the hospital, did it have blood 


on it? A. That I don't know. 


*x * * * * 
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13 : 
GARRETT T. KIRWIN, SWORN 
DIRECT EXAMINATION BY MR. TITUS: 
Q. State your full name, please, Officer? A. Garrett Thomas 
Kirwin. : 
* * * | * 

69 Q. Now, I want you to direct your attention to the evening of 
March Ist, 1958, Officer Kirwin, and I'll ask you if dhieke came an 0c- 
casion when you, in the scout car, responded to the fifteen hundred block 
of Park Road, Northwest, or that immediate area? A. Yes, I did, sir. 

5 * * ! * 

70 Q. Tell the Court and jury, if you will, in your own words, Officer, 
what you saw when you reached that particular area to which you respond- 
ed? A. Upon arrival in the fifteen hundred block of Park Road, there was 
a big crowd there. : 

Q. Keep your voice up. A. There was a large crowd at the place, 
alongside Sacred Heart Church, and some unknown person pointed out a 
big fight alongside the church, and at the time I ran up, I saw this Mr. Bell 
coming out full of blood from his face, and I saw these subjects running. 

Q. Twoofthemrunning? A. Yes, Sir. | 

Q. Describe to us, Officer, the two subjects you spoke of when 

71 you first sawthem? A. Well, Park Road -- atia point in the 
street along the church -- and they were both running west alongside the 
church. (indicating) | 

Q. Were they running together ? Or were they separate e 
A. They were separate. | 

Q. They were separate? A. They were both running in the 
same direction; they were separate from each other. | 

Q. In what manner were they separate? A. They were apart; 
they were running in the same direction; they were both apart from each 
other. | 

Q. Were they apart or side by side when you first saw them ? 

A. That's hard to say -- I'd say they were side by side. 

Q. What did you do when you saw them side by side running ? 


A. AsIsawthem running, I grabbed the one nearest myself. 
| 
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Nearest to you? A. Nearest to me; yes, sir. 

Q. Who wasthat? A. The defendant over there. 

* * * * 

Q. What did you then do? A. I immediately put the defendant 
back in the scout car and took the complaining witness, Jack Bell, who 
was bleeding very profusely -- 

* zs * * 

Q. Allright. Did you have a conversation with the complaining 
witness, Mr. Bell, in the presence of this defendant before you put him 
in the scout car? <A. Yes, I did. 

Q. What did it consist of? A. Onthe lawn alongside the church, 
he pointed to the defendant and said that was one. 

Q. He said that that was one? A. That's the exact words. 

13 | Q. At that time where was the defendant? A. The defendant 
was along with me. He -- we were all together. 

Q. Was he in your custody at that time? A. Yes, sir. 

Q. After you put the complaining witness, Mr. Bell, and the 


defendant in the scout car, where did you gothen? A. I immediately 


went to Garfield Hospital. 

Q. What was that for? A. He was bleeding very badly; I didn't 
know how badly he was -- took him right down. 
| Q. Mr. Bell? A. Yes, sir. 

Q. Did there come atime, on occasion, when you searched the 
defendant? A. Yes, sir. 

Q. Where was this? A. At the hospital. 

Q. What did you recover, if anything? A. I recovered from the 
inside pocket a Ray-O-Vac flashlight with a red plastic tip on it. 

Q. And that was from -- where did you say? A. From his in- 
side coat pocket. 

Q. Of the defendant here? A. Yes, sir. 

74 Q. Look at Government's Exhibit marked Number 1 for identifica- 

tion, Officer Kirwin, and tell us whether you recognize it? A. Yes, sir; 
that is the same flashlight I got from the defendant. 





Sypris e 5. 
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Q. That is the same flashlight you got from the defendant ? 
A. Yes, sir. : 
Q. Did you have any conversation with the defendant about that 
flashlight when you recovered it from his inside pocket ? A. lIasked 





him where he got it, and he said he didn't know where it came from. 

Q. He didn't know where it came from? A. That's right. 

Q. Now, sir, were any marks on the flashlight -- what was its 
condition? A. WhenTI recovered it from the defendant's pocket, the tip 
was bent at an angle, and there was a dent along here, and a big smear of 
brown substance on the upper part of the lighting. (Indicating) 

Q. What did you do with the flashlight after you took it from him? 


75 A. After I took the flashlight from him, I wrapped it in tissue, 
white tissue, and took it to the F.B.I. for analysis. __ 
* * * * 
76 Q. Now, Officer, will you describe for the Court and the jury, 


and this is not repetitious -- I don't want you to go into anything you said 
before -- when you came on the scene, what did you first see with regard 
to this defendant ? Where did you first see him? A. I saw the defendant 
on the lawn alongside the Sacred Heart Church. | 

Q. What was he doing when you first saw him? : A. He was flee- 
ing from the scene when I saw him. , 

Q. Was he running when you first saw him? A, Yes, he was. 

* * * 2 


Q. Where was Mr. Bell when you first saw him? A. He was on 





the lawn, like he was coming from the areaway, he was on the lawn. 
Q. Coming from the areaway on the lawn -- A. He had already 
come from the areaway. : 
* * * | * 
80 CROSS EXAMINATION (continued) 
BY MR. SHINBERG: 
Q. Officer Kirwin, * * * #* 
83 Q. What was the first thing you saw when you got there aside 
from the crowd of people? A. When we arrived on the scene, there was 
a big fight going on along Sacred Heart Church. : 


* * * | * 
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89 Q. How long after you got to the scene was it that Mr. Bell came 
to your presence while you were holding the man you apprehended ? 
A. Instantaneously as I grabbed him, Mr. Bell came. 
: Q. What was Mr. Bell's condition? A. Mr. Bell was bleeding 
profusely from the head. 
Q. Was he dazed? A. No. 
Q. Did he say anything to you? A. Mr. Belltold me, ''That is 
one of the men, "’ and pointed to Edward G. Robinson. 
Q. Had you asked him anything before he said that to you ? 
A. No, sir. 
Q. Did you then place these gentlemen, that is, the man you 
apprehended and Mr. Bell, in the scout car? A. Yes, Sir. 
x* * * * 
90 Q. When you got to Garfield Hospital, did you talk to the man 
you apprehended at that time? A. I don't recall a conversation, no. 
Q. Did you search him? A. Yes, sir; I did. 
Q. Was that the first time you searched him? A. Yes, sir. 
Q. Is that when you found the flashlight? A. That is right. 
* * * * 
94 PAUL RENE BIDEZ 
called as a witness by counsel for the Government and, after having been 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. TITUS: 


* *x * * 


Q. What is your occupation? A. Iam a Special Agent with the 


Federal Bureau of Investigation. 


* * * * 


Q. Will you tell the Court and jury the nature of your work as 
agent for the Federal Bureau of Investigation? A. I am assigned to the 
laboratory division here in Washington, D.C. and my work consists of 
the examination and identification of blood and other body fluids, as well 
as the microscopic examination of hairs, fibers and related types of 


evidence. 


* 
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96 Q. Agent Bidez, will you look at what is marked No. 1 for 
identification, a flashlight -- first will you tell us whether you have 
seen that particular flashlight before? A. Yes, sir, I have. 

* * * | * 

Q. Now, having received that particular exhibit) which is marked 
for identification at the F.B.I. laboratory, did you perform any particular 
examination of the flashlight for any substances? A. Yes, sir, I did. 

Q. Will you tell the Court and Jury what that consisted of ? 

A. The flashlight was submitted to me with the request that it be examin- 
ed for blood stains which may or may not be present on the rounded or the 
front end of the flashlight. You might be able to see this yellow arrow which 
I have made pointing to the front portion of the flashlight and just in front 

of that arrow, which is barely visible, there is a slight reddish-brown 

stain. I removed most of the material in the stain in order to make my 
analysis and the results of the tests which I made showed that, one, this 
stain does consist of blood and, secondly, that it is human blood. It did 

not come from an animal, but is human blood that is present on it, on the 
fore end of this flashlight. There wasn't enough blood on the flashlight 


to permit me to make grouping or typing tests. 


Q. Agent Bidez, you referred to fore part of al flashlight on 


98 which you found smears upon which you made tests. Is that the 
portion above the arrow you have on it? A. Yes, sir, above the arrow 
there (indicating). | 


Q. It would be the rounded, heavier portion ? A. Towards the 
direction of the lens, yes, sir. ! 

Mr. Titus: The Government asks that Government's Exhibit 
No. 1 for identification be received in evidence. 

Mr. Shinberg: No objection. : 


(Government's Exhibit No. 1, areviously 
marked for identification, was received) 


Mr. Titus: Your witness. 
CROSS EXAMINATION 
BY MR. SHINBERG: 


* 





18 
101: Q. These were bloodstains that could have been on there for a 
matter of months? A. Yes, sir -- that answer, my answer yes was 
within the limitations of scientific investigations. I am not meaning to 
imply they could have been on there for months; Iam merely stating from 
my examination I could not tell how long they were on there. 
Q. In other words, you had no way of telling how long they had 
been on there? A. That is right. 
* * * 
106: EDWARD G. ROBINSON 
called as a witness in his own behalf, after having been duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SHINBERG: 
* * * * 
109. Q. Mr. Robinson, have you ever been in trouble before ? 
A. Yes, sir. 
Q. You have been arrested before? <A. Yes, sir. 
Q. You have been convicted before? A. Yes, sir. 
Q. When was the first time you were arrested or convicted of 
any crime? A. April 28, 1952. 
* bd * *K 
112 Q. You have seen this flashlight that has been introduced into 
evidence here. Do you recognize it? A. Yes, I do. 
Q. Isthis yours? A. Yes. 


* * * * 


114 Q. Did there come a time when you were in the area of the 1500 
block of Park Road, Northwest? A. Yes. 


Q. How did you get there? <A. At that time I was leaving and 
going to the drug store. 


Q. What drug store? A. At Mount Pleasant Street and Park 
Road. 


Q. What is the name of the drug store? A. Argyle Pharmacy. 
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Q. Why were you going to the Argyle Pharmacy ? A. I was going 


to get headache tablets. ! 

Q. Did you have any particular reason for going, to that particular 
store? A. Yes. | 

Q. Did you ever work there? A. Yes. | 

Q. When did you work at Argyle Pharmacy ? A In nineteen fifty 
-- I think I was working there in '51, 1951. 

Q. 1951? A. Yes. 

Q. What kind of work did you dothere? A. Dikhwashing, 

Q. Did you know any of the people who owned the store or worked 
at the store at that time? A. Yes, I did. : 

Q. Is it your testimony you were going to to Pharmacy because 
you knew people there? A. Yes. ! 

Q. Were you on Park Road? A. Going there, yes. 

Q. Where had you gotten onto Park Road, at what street? A. I 
had got on Park Road off Irving Street at 14th. : 

Q. And were you walking in the 1500 block of Park Road when you 


were stopped by the police officer? A. Yes, sir. | 


* * * 
126 CROSS EXAMINATION 
BY MR. TITUS: 
* * * | *x 
136 Q. Who did you get the flashlight from? A. A feiend, 
Q. Who was the friend? A. He lives at 1305 Tenth Street, 
Northwest. | 
Q. That is one of your customers? A. Yes. | 
Q. When did you first meet him? A. The first day. 
Q. Was that one of your customers the first day you went to work? 
A. Yes. | 
Q. How did he happen to give you the Hinetipts ?| A. Iseen the 
flashlight in his home. : 
Q. You asked him for it? A. Yes. 
Q. What didhe do? A. He gave me the flashlight 
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And was it in that condition when he gave it to you? A. Yes. 
Exactly in that condition? A. Yes. 
It was bent? A. It wasn't. 
Did you know it is bent now? A. Yes. 
Q. Was it in the same condition when he gave it to you? A. I 
can't remember. 
Q. Did it have any blood stains on it? A. No, it didn't. 
Q. You know that for sure? A. Iam not sure whether it had 
blood stains or not. 
Q. Did you look? A. No. 
Q. Did you examine the flashlight when he gave itto you? A. I 
pushed the button and it worked. 
When did you push the button? A. At his house. 
1 bd * 
What was the person's name? A. James Greshon. 
Is Mr. Greshon here today? A. No. 
You know where he lives? A. Yes. 
* + * 
147 . Now, your mother, is she here today? A. No, she isn't. 
You were asked by the defense lawyer when you were first 
arrested. What was your answer to that question? A. I was arrested 
in 1952. 
Q. When were you first arrested? What was your answer to 
that? A. 1952. 
Q. Is that your first arrest? A. Yes. 
Q. Do you want to reconsider that? A. My first arrest -- you 
mean conviction or arrest ? 
Q. Do you know what arrest means? 
148 THE COURT: Ask your next question, Mr. Titus. 
BY MR. TITUS: 


Q. Do you recall being arrested in January, 1951, for investiga- 
tion? A. No. 
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Q. Do you recall being arrested in May of 19 51 for disorderly 


conduct? A. No, I don't. 

Q. You don't remember? A. No. | 

Q. Mr. Witness, the books and records you kept of your business 
transactions, I assume you had home with you that particular night because 
you had not gone back to work? A. Yes. | 

Q. They would be in your mother's custody ? A. I guess they 

would. 

Q. Are they here in court today? A. No. | 
Q. Is your mother here? : 

* * | * 

ARGUMENT ON BEHALF OF THE GOVERNMENT 
BY MR. TITUS , 

* * * | * 

153 Ladies and gentlemen of the jury, what does he tell you? -- And 
he took the stand of his own free will, voluntarily -- What does he tell 
you? He tells you that for four days he was working for a cosmetic and 
household furnishing concern, a door-to-door salesman; that he was in 
a training program for some man, he names the man; that he kept records 
of customers who were either given to him or he chose; that he had those 
records home with him at his mother's house that night. Now, we haven't 
seen those records and we haven't seen his mother, but that is what he 


tellsus. * * * * 
* x * ! * 

155 Now, ladies and gentlemen of the jury, my job here and your job 
is not to play detective. But do you think you can ask yourselves fairly, 
because you are allowed to make reasonable deductions from the evidence 
you have heard -- maybe Mr. Gresham was with the defendant. Maybe he 
is the second of these two men, the man in that white coat. 

Now, ladies and gentlemen of the jury, ina criminal case there 
can be two kinds of evidence: one, direct evidence; two, circumstantial 
or indirect evidence. Direct evidence is when you as a witness, for in- 


stance, see a light up on the wall and you say it isa green light. It is 
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your testimony you saw the light and it was green; that is direct evidence. 

And there is circumstantial evidence. Some cases, as you may have heard 

before, perhaps they will only have direct evidence or they will only have 
156: circumstantial evidence. In this case, ladies and gentlemen of the 

jury, we have both direct evidence, the testimony of Mr. Bell in his identi- 

fication; and indirect or circumstantial evidence, the defendant being ar- 

rested by the police running from the scene and the recovery of a flash- 

light on his person, ladies and gentlemen of the jury, with a bent top and 

the F.B.I. Agent testifying to the fact there were human blood stains on 

this flashlight at that point. 

Now, ladies and gentlemen of the jury, if a weapon of this type 

was being used to hit a person over the head or about the face, it would 

be used at that particular point. The bending of this, as it is bent, is 

determined by the manner in which it was used to wield it, to hit it -- 

This is for you to see in examining it. This is the flashlight which was 


recovered from the inside coat pocket of this defendant. This is the same 


kind of flashlight which Mr. Bell says was used to hit him. 


* bd *. * 


160 Iam not complaining because he failed to bring in all these people 
which he failed to bring to show you he did business and kept records, 
and lived with his own mother. What kind of interest must she have in 
him? She doesn’t even come in and sit in court. 

161 Iam not Saying he has to prove himself innocent; we have got to 
prove him guilty beyond a reasonable doubt. But, ladies and gentlemen 
of the jury, if you want to live here and say that the evidence in this 
case hasn't proved his guilt beyond a reasonable doubt, you can go on 
living in this city and take what you get. 

“ * ae * 


162 Washington, D.C. 
Wednesday, June 25, 1958 


* * 
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| 


163 CHARGE TO THE JURY | 
x * * | * 
164 "On or about March 1, 1958, within the 


District of Columbia, Edward G. Robinson" 
-- that is the defendant -- "by force and : 
violence and against resistance and by sud- 
den and stealthy seizure and snatching and 
by putting in fear, stole and took from the 
person and from the immediate actual pos- 
session of Jack B. Bell, property of Jack 
B. Bell, of the value of about $31. 00, con- 
sisting of the following: one wallet of the : 
value of $1.00, one wristwatch of the value 


of $10. 00 and $20. 00 in money. " | 


170 (At the Bench) | 
* * * | 


MR. SHINBERG: I had stated earlier I didn't wish specific in- 
structions. I don't believe I am barred now in calling one item to Your 
Honor's attention. I believe it would be in order for Your Honor, if you 
see fit, to comment upon the fact that it was alleged by the Government 
there was a companion involved in this case and comment upon the fact 
there is no evidence in this case to show this defendant when apprehended 
or at any other time had any of the specific personal property of Jack 
Bell in his possession at the time of arrest, and the jury has a right to 
take that into consideration. I believe the evidence in the case would 
Support such a comment and instruction from the Court, because the 
evidence is uncontradicted and complete to the effect that no such prop- 
erty was found upon this defendant except money and he gave his version 
as to how he got the money. But there is no basis upon which the jury 
could consider he ever had the wallet or wristwatch and he is specifically 
charged in the indictment of taking those things from the complainant. I 

171 don't believe I made particular stress of that point in my argument, 


for that reason I feel some comment should be given by the Court. 
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THE COURT: I deny your request for this comment, Mr. Shin- 


berg. I feel that the privilege of commenting on the evidence is so grossly 


abused by some judges, and as a matter of policy I refrain entirely from 
commenting on evidence at any time and endeavor so far as practical not 
to mention any evidence. I think it is unfair to one side or the other. If 
the Court does so, I think the Court should comment on all the evidence 
in the case. I will deny the request. 

* * * * 

177 (At the Bench :) 

MR. SHINBERG: Iam wondering if Your Honor would entertain 
an oral motion at this time to set aside the verdict of the jury on the 
ground there is no evidence in this case upon which the jury could base 
its verdict of guilty of robbery. It is possible the jury could have found 
this defendant guilty of assault, but that not being the verdict and no in- 
structions having been given on that, I feel the evidence will not support 
the verdict of guilty of robbery inasmuch as there is no proof the defend- 
ant took the articles he is charged with. 

THE COURT: The complaining witness Jack B. Bell testified that 
his wallet containing $20.00, his change and his wristwatch were taken 


from him; that the watch was gone and that the wallet was gone when he 


recovered from the beating. Andon cross examination you asked several 


questions with reference to this point. I think there is adequate evidence 
to sustain the jury's verdict. I will deny your motion, Mr. Shinberg. 


*K * * * 


Washington, D.C. 
Tutesday, June 24, 1958 


* ak * * 
CLOSING ARGUMENT ON BEHALF OF THE DEFENDANT 
BY MR. SHINBERG 
% *x ak * 
Mr. Titus says, ''Why should you believe what he says?" I will 
tell you why you should believe him: Because he is a human being. Why 


should you put more stock in the police officer's word or Mr. Bell's word 


a} 
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than his because of the fact he has been in trouble before ? Is a man to 


carry that cross forever? If he finds himself in the vicinity where 


a crime has been committed, Lord help him. Why? Because of who he 





is and where he has been. That's why he hasn't got a prayer if that is 
the approach you are to take. ! 
I say to you he is a human being and his testimony should be con- 
sidered by what he says on the witness stand, not by who he is and not 
by the fact he has been in prison before; because if that is the approach, 
he will never be able to be believed no matter how much gospel truth 
there is in anything he says. That is one of the problems in cases of 





this type. | 
Because of who he is, where he has been, his background, his 
ignorance, the type of man he is, he acted the way he did. I submit to 
you, if you will stop and think, who would come off a job and go looking 
for his friends in the fashion he did? But that is the strata of society he 
has occupied from his birth; that is the way he lives; that is the way he 
thinks; that is what is natural for him. It may not be for you. It may 
not be for me or for Mr. Titus; but that is natural for him. And that is 
true and that is what he says. At least there isa basis for you to believe 


* * * * 

* * * Mr. Titus says where are these other persons. 

Why didn't he bring these people here to testify on his behalf ? 
Since when is it for the defendant to prove his innocence. This defendant 
is all alone, except for his court appointed attorney. The Government 
has the Police Department, the Federal Bureau of Investigation and every- 
thing at its beck and call and has the facilities to make investigations and 


tests to establish their case. * * & 
bd oe * ! * 
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[ Filed July 29, 1958] 
| JUDGMENT AND COMMITTMENT 

On this 24th day of July, 1958 came the attorney for the govern- 
ment and the defendant appeared in person and by counsel, Philip Shin- 
berg, Esquire. 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of Robbery as 
charged in count one and the court having asked the defendant whether 
he has anything to say why judgment should not be pronounced, and no 
sufficient cause to the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and 
convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of Five (5) years to Fifteen (15) years. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/ Edward A. Tamm 
United States District Judge 


[ Filed August 19, 1958] 


On this 19th day of August, 1958, came the attorney of the United 
States, the defendant in proper person and by his attorney, Anthony 
Noone, Esquire; whereupon with the consent of the Government and the 
approval of the Court, the defendant waives his right to trial by jury. 

Trial by Court is begun and after hearing of the evidence and 
arguments of counsel, the Court finds the defendant Guilty on Count 2 


of the indictment. 


The case is referred to the Probation Officer of the Court. 
The defendant is remanded to the District Jail. 
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By direction of 


BURNITA SHELTON MATTHEWS 
Presiding Judge : 
Criminal Court #1 


[ Filed September 5, 1958] 
JUDGMENT AND COMMITTMENT ! 
On this 5th day of September, 1958 came the attorney for the 


government and the defendant appeared in person and by counsel, A. 


Noone, Esquire. ! 
IT IS ADJUDGED that the defendant has been convicted upon his 


plea of not guilty and a finding of guilty of the offense of Robbery charged 





in count two of the indictment, and the court having asked the defendant 
whether he has anything to say why judgment should not be pronounced, 


and no sufficient cause to the contrary being shown or appearing to the 


Court, | 
IT IS ADJUDGED that the defendant is guilty as charged and 
convicted. | 
IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of One (1) year to Three (3) years, said 
sentence to take effect at the expiration of the sentence imposed on 
count one of the indictment. : 
IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/ Burnita Shelton Matthews 
United States District Judge 
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[ Filed September 18, 1958] 


AFFIDAVIT IN SUPPORT OF APPLICATION FOR LEAVE TO 
PROCEED WITHOUT PREPAYMENT OF COSTS 
(FOR PURPOSES OF APPEAL) 


I, Edward G. Robinson, being first duly sworn according to law, 
depose and say that Iam the in the above-entitled cause, and, 
in support of my application for leave to proceed in said cause without 
being required to prepay fees or costs, state as follows: 

1. That Iam a citizen of the United States. 


2. That because of my poverty Iam unable to pay the costs of 
said suit or action. 


That Iam unable to give security for the same. 


That I believe I am entitled to the redress I seek in said 
Suit or action. 


o. That the nature of my cause of action is briefly stated as 
follows: I was convicted on June 25, 1958 on count one of a robbery 
charge and was sentenced by Judge Tamm on July 24, 1958 to serve 
from five (5) to fifteen (15) years. 

/s/ Edward G. Robinson 


[ Jurat dated September 18, 1958] 


(Let the applicant proceed without prepayment of costs, F. Dickinson Letts, judge} 


[ Filed July 13, 1959] 

| ORDER 

The United States Court of Appeals in and for the District of 

Columbia having remanded the above-captioned case to this Court on 
June 16, 1959, with directions to determine in a hearing whether the 
defendant's failure to note an appeal within ten days after the judgments 
of conviction on counts one and two therein was due to excusable neglect 
and the determination of the aforesaid matter having come on for hearing 
before this Court with respect to count two on this date, now in consider- 
ation of the arguments of counsel and the representations of the defend- 
ant, the Court finds that the failure of the defendant to note an appeal 
within the time prescribed by Rule 37(a)(2) was the result of excusable 
neglect and it is this 13th day of July 1959 
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ORDERED that the defendant be afforded 20 days from this date 
within which to file his notice of appeal with respect to count two of the 


above-captioned indictment. i 


/s/ Burnita Shelton Matthews 
JUDGE 


[ Filed July 13, 1959] : 
AFFIDAVIT IN SUPPORT OF APPLICATION FOR LEAVE TO 


PROCEED WITHOUT PREPAYMENT OF COSTS 


ON APPEAL AS TO COUNT TWO OF 7 
INDICTMENT 


I, EDWARD G. ROBINSON, being first duly erie according to 
law, depose and say that I am the defendant in the above-entitled cause, 


and, in support of my application for leave to proceed in said cause with- 


out being required to prepay fees or costs, state as follows: 


ds 
2. 


o. 


That Iam a citizen of the United States. 


That because of my poverty Iam unable to pay the costs of 
said suit or action. | 





That Iam unable to give security for the same. 


That I believe I am entitled to the redress I seek in said 
Suit or action. 


That the nature of my cause of action is = stated as 


follows: I was convicted on August 19th, 1958 on count two of the indict- 


ment of a Robbery charge and was sentenced by Judge Matthews on Sept. 


5th, 1958 to serve from One (1) year to Three (3) years, said sentence 


to take effect at the expiration of the sentence imposed on count one, the 


evidence was contrary to the facts. 


[ Jurat dated July 13, 1959] 


/s/ Edward G. Robinson 


[Let the applicant prodceed_without prepayment of costs, /s/ Burnita fee Niatthews] 
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[ Filed July 13, 1959] 
ORDER 

This cause having been remanded to the United States District 
Court for the District of Columbia by the United States Court of Appeals 
with directions to determine whether Appellant's failure to note an Appeal 
within Ten (10) days after Judgment of Conviction on count One (1) of the 
indictment was due to excusable neglect and upon consideration of a hear- 
ing in Open Court and testimony by the defendant herein, the Court found 
as a fact that the defendant's failure to note an Appeal within Ten (10) 
days after Judgment was due to excusable neglect, and it is therefore, 

ORDERED by the Court this 13th day of July, 1959, that the 
defendant be allowed to prosecute his Appeal. 


/s/ F. Dickinson Letts 
JUDGE 
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QUESTIONS PRESENTED 


In the opinion of the appellee the following questions are 
presented : 

1. Where the complainant identified the appellant as one of 
two who robbed him and as the one who beat him with a flash- 
light and the appellant was arrested while fleeing the scene 
and found in possession of the bloody flashlight, was there 
sufficient evidence to support the verdict? 

2. Was it incumbent upon the trial court to swa sponte pre- 
vent the prosecution from cross-examining appellant on his 
two arrests in 1951, when the appellant on direct examination, 
testified that he was first arrested in April, 1952? 

3. (a) Were the prosecutor's remarks properly addressed 
to issues raised by the facts and appellant’s closing argument? 

(b) Does appellant’s failure to object to such remarks and 
his failure to request instructions thereon foreclose his right 


to raise the point on appeal? 





Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 14702 


Epwarp G. RoBINSON, APPELLANT 
Vv. 


UNITED STATES OF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


A two count indictment was filed on October 28, 1958, 
charging the appellant with two separate offenses each 
violation of the robbery statute, Title 22 D.C.C. § 2901. Trial 
on count one of the indictment commenced on June 23, 1958, 
and terminated with a verdict of guilty on June 25, 1958. 
The appellant was subsequently sentenced to a period of from 
five to fifteen years for this offense. 

This Court by an order dated May 27, 1959, remanded this 
case to the District Court for a determination of excusable 
neglect for failure to file a notice of appeal within ten days 
after the date of sentence. The District Court on June 26, 
1959, after a hearing determined the existence of excusable 
neglect and thus this appeal in forma pauperis has been finally 
allowed. 


(1) 
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The complaining witness Jack Bell testified that on the day 
in question, and while in the 1500 block of Park Road, NW., 
he was grabbed from behind by one of the two robbers (Tr. 
6, 7); that he wrestled free enough to turn around and observe 
appellant as the man who grabbed him (Tr. 8, 12). The 
assailants then forced him down some outside basement stairs 


at a nearby church where they proceeded to beat him about 


the face and head with a flashlight (Tr. 9,10). Bell described 


- the flashlight and identified governments exhibit No. 1 as the 
flashlight used in the beating (Tr. 16). He said that as he 
was about to be beaten with the flashlight he observed that 
- it has an angular lense and a circle with the marking “3—-A” 


impressed in the case (Tr. 15). As a result of the beating 
Bell was severely cut on the face. 
When the two stopped beating him he lay on the ground 


Gn the cellar well and saw the unidentified assailant flee up 


the stairs first, followed shortly by the appellant. Before 


- the appellant ran up the stairs he told Bell that if Bell told 
- anyone he would receive a worse beating (Tr. 13 and 53). 


Also while lying on the ground Bell noticed that his wallet 


| with twenty dollars in assorted bills, some change and his wrist 
- watch had been taken (Tr. 11). Bell managed to climb the 
- stairs behind the appellant and when he got to the top the 
- police were there and he saw that the appellant was being 
held by them on the church lawn (Tr. 14). 


Police Officer Kirwin testified that upon arriving at the 


~ geene in a scout car he observed the appellant and another 
attempting to flee the scene by running along side the church 


(Tr. 70). While the other robber escaped Kirwin succeeded 


in stopping the appellant. At about this time Officer Kirwin 


saw Bell coming up the stairs. Bell then identified the appel- 
lant as one of his assailants (Tr. 72). Because of Bell’s 
injuries the Officer took him to Garfield Hospital (Tr. 73). 
The appellant was taken along also. When at the hospital 
Officer Kirwin searched appellant and found in his inside coat 
pocket the flashlight in question (Tr. 73). According to Offi- 
cer Kirwin the appellant stated that he didn’t know where 
the flashlight came from (Tr. 74). The flashlight had a dent 
on one end and a brown smear on it (Tr. 74). 
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Special Agent Bidez of the F.B.L., after being qualified as 
an expert, testified that the stain on the flashlight was human 
blood (Tr. 97). The flashlight was then admitted into evi- 
dence. There was no objection to this testimony and appel- 
lant’s attorney expressed “no objection” to the introduction 
of the exhibit (Tr. 98). 

Appellant testified that he was merely walking in the area 
when arrested and denied any implication in the robbery (Tr. 
116 and 144, 145). He admitted that the flashlight in ques- 
tion was his (Tr. 112) and stated that it was given to him by @ 
friend (Tr. 113). He further testified that he was a door-to- 
door salesman and used the flashlight in his work (Tr. 118), 
and that he kept his business records at his home where he 
lived with his mother (Tr. 108). He also testified that neither 
the friend who gave him the flashlight, nor his mother were 
present in the courtroom (Tr. 138, 148). This fact was alluded 
to by government counsel in his closing argument (Tr. 153). 
Appellant’s counsel, in his argument, urged that the appellant’s 
testimony should be believed, notwithstanding his criminal 
background and low social statusi(Supp. Tr. 6-7 ), and not- 
withstanding that he was all alone’ in this case with no one to 
testify in his behalf (Supp. Tr. 11). Government counsel re- 
butted this argument. Appellant’s counsel at no time objected 
to the argument of the government counsel nor did he demand 
a, mistrial or request a special charge (Tr. 149). 

At the very outset of appellant’s direct examination he was 
asked by his own counsel whether he had ever been arrested 
and convicted before. When appellant answered affirmatively 
to both questions he was then asked when he had first been 
arrested or convicted. Appellant replied that the first time 
was on April 28, 1952 (Tr. 109). On cross-examination, and 
without objection, appellant was asked about two arrests in 
1951 (Tr. 147-148). 


STATUTE INVOLVED 


Title 22, District of Columbia Code, Section 2901, provides: 
Whoever by force or violence, whether against resist- 

ance or by sudden or stealthy seizure or snatching, or by 
putting in fear, shall take from the person or immediate 
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actual possession of another anything of value, is guilty 
of robbery, and any person convicted thereof shall 
suffer imprisonment for not less than six months nor 
more than fifteen years. 


SUMMARY OF ARGUMENT 


L. Since the appellant was identified as one of the men who 
- committed the robbery, was apprehended while fleeing from 
the scene and was found in possession of the flashlight used to 
beat the victim there was sufficient evidence to sustain the 
verdict. 

II. Since appellant was asked on direct examination about 
his arrest record and testified that he was first arrested in 
April, 1952, it was proper for the government to impeach his 
- eredibility by asking him about his arrests in 1951. 

III. The closing argument of government’s counsel was 
proper and his comments in rebuttal were in answer to the 
inferences drawn by appellant’s counsel. Moreover, the com- 
ment cannot be elevated to the stature of error since it was 
merely a casual episode in a lengthy summation and was 
allowed to pass without objection. 


ARGUMENT 
Bes 
There Was Sufficient Evidence To Sustain the Verdict 


Appellant asserts that reasonable minds could not on the 
evidence fairly conclude the guilt of appellant beyond a rea- 
sonable doubt. Apparently appellant concedes that the gov- 
ernment proved all elements of the offense charged, but failed 
to prove identity of appellant. The appellant was identified 
at the scene as one of the assailants. He was adequately and 
abundantly identified at trial by the complainant. He was ap- 
prehended while fleeing the scene with the other robber who 
succeeded in his efforts to escape. Appellant was found in 
possession of the bloody flashlight used to beat the complainant 
about the head and face. In corroboration of this fact the 
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dented flashlight was shown to have human blood on it.’ Cer- 
tainly such evidence is not only sufficient to support the verdict 
under Curley v. United States,? but also it makes out a, rather 
strong case. 

II 


The Appellant Himself Raised The Issue Of His Arrest 
, Record ee SHS 


Appellant complains of being cross-examined on his arrest, 
record. Upon taking the witness stand in his own behalf the 
appellant testified as follows: 

Q. Mr. Robinson, have you ever been in trouble 
before? 
A. Yes, sir. 
Q. You have been arrested before? 
A. Yes, sir. 
Q. You have been convicted before? 
A. Yes, sir. 
Q. When was the first time you were arrested or con- 
victed of any crime? ~~ 
A. April 28, 1952. 
Based upon this testimony it would seem proper for the gov- 
ernment to attack his credibility by cross-examining him on 
his arrest record. In Michelson v. United States, 335 U.S. 469: 
(1948), a case where character witnesses were cross-examined 
on the arrest record of the defendant (involving twenty-seven 
arrests), the Supreme Court stated: 
* * * the law foreclosed this whole confounding line 
of inquiry, unless defendant thought the net of ad- 


2 Appellant also contends that the flashlight and its identifying testi- 
mony were inadmissible evidence since it could not be conclusively shown 
that the human blood was that of the complainant. The appellant admitted 
ownership of the flashlight, but could not explain how the blood came to 
be on it. He relies upon Cooper v. United States, 94 U.S. App. D.C. 348, 
218 F. 2d 39 (1954) for this contention. In the Cooper case, however, 
there was no other evidence identifying the appellant except the speculative 
evidence complained of. In the case at bar appellant was consistently 
identified through direct testimony. 

281 U.S. App. D.C. 389, 160 F. 2d 229 (1947). 
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vantage from opening it up would be with him. Given 
this option we think defendants in general and this 
defendant in particular have no valid complaint at the 
latitude which existing law allows to the prosecution to 
meet by cross-examination an issue voluntarily tendered 
by the defense. 
Thus, it is submitted that the trial court was proper in not sua 
sponte preventing the prosecution from using this line of 
cross-examination. 
Ii 


{he Conviction Of Appellant Was Not Rendered Improper 
| Because Of The Prosecutor’s Summation 


Appellant further asserts that counsel for the government 
_ improperly argued the failure of the appellant’s mother to ap- 
"pear as a witness in his behalf.* The appellant elected to 
_ testify in his own behalf. He attempted to explain how 
he came into possession of the flashlight, and how he came 
- to be in the area at the particular time. As a practical mat- 
_ ter, his testimony required some slight corroboration. His 
own counsel recognized this for he argued to the jury that not- 
| withstanding appellant’s criminal background, his low social 
' gtatus, and the fact that he was all alone with no one to testify 
Gn his behalf, his testimony standing alone should be believed. 
In view of this argument by appellant it appears that the prose- 
cutor’s argument “in a way constituted an attempt to answer 
the inferences drawn by the other counsel.” Himmelfarbd v. 
United States, 175 F. 2d 924 (9th Cir. 1949). 

Appellant’s attempt to inflate the magnitude of the com- 
ment complained of to that of the argument in Berger v. 
United States, 295 U.S. 78 (1935), appears impossible from a 
reading of the entire summation. The Supreme Court in 
Berger, supra, in pointing out that the entire argument of the 
prosecutor was permeated with undignified and intemperate 

®See Pritchett v. United States, 87 U.S. App. D.C. 374, 185 F. 2d 428 
(1950) where this Court held proper prosecutor’s argument that romance 


existed between deceased’s wife and defendant and that wife did not appear 
sorrowful that defendant had killed her husband. 
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remarks which contained improper insinuations and assertions 
calculated to mislead the jury, observed: 

Moreover, we have not here a case where the miscon- 
duct of the prosecuting attorney was slight or confined 
to a single instance, but where such misconduct was 
pronounced and presistent, with a probable cumulative 
effect upon the jury which cannot be disregarded as 
inconsequential. 

It is submitted that the comment complained of by ap- 
pellant falls more appropriately within the analysis given in 
United States v. Socony Vacuum Oil Co., 310 U.S. 150 (1940). 
That is, the comment was but a casual episode in a long sum- 
mation of a strong case, and not at all reflective of the quality 
of the argument as a whole. 

Granting, but only for the sake of argument, that impro- 
priety existed in the comment, it should be noted that the 
incident passed without objection. It has been held uniformly 
that where such incidents go unnoticed and without objection 
by the appellant they form no basis for reversal on appeal. 
Wheeler v. United States, 93 U.S. App. D.C. 59, 211 F. 2d 


19 (1953), Beasley v. United States, 94 U.S. App. D.C. 406, 
218 F. 2d 366 (1954), Shepherd v. United States, 100 U.S. 
App. D.C. 302, 244 F. 2d 750 (1956), reversed on other grounds 
in Miller v. United States, 357 U-S. 301 (1957), Accardo v. 
United States, 102 U.S. App. D.C. 4, 249 F. 2d 519 (1957). 


CONCLUSION 


Wherefore, it is respectfully urged that the judgment of the 
trial court be affirmed. 
OLIver GAscH, 
United States Attorney. 
Cari W. BELCHER, 
FRANK Q. NEBEKER, 
Assistant 
United States Attorneys. 
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